
 
 

 
 

 

 

MEETING AGENDA 

JANUARY 22, 2018 

 

 

 

1. CALL TO ORDER AND ESTABLISHMENT OF QUORUM 

2. CONSIDERATION OF MINUTES, MEETING OF NOVEMBER 27, 2017 

3. REPORT OF THE ACTING EXECUTIVE DIRECTOR  

4. RULEMAKING 

A. ADOPTION RACING RULEMAKING:  SGC-45-16-00004-RP HORSE 

RACING 48 HOUR RESTRICTIONS (SB/TB) 

B.  PROPOSED RACING RULEMAKING:  VOIDABLE CLAIMS OF LAME 

THOROUGHBRED HORSES 

5. ADJUDICATIONS 

 

A. IN THE MATTER OF ANDY HERNANDEZ 

B. IN THE MATTER OF JORGE MELENDEZ 

C. IN THE MATTER OF WILLIAM MOTT 

6. OLD BUSINESS/NEW BUSINESS 

7. SCHEDULING OF NEXT MEETING  

8. ADJOURNMENT 

# # # 
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NEW YORK STATE 

GAMING COMMISSION 

 

 MINUTES  

 

MEETING of NOVEMBER 27, 2017 

 

NEW YORK, NEW YORK 

 

A meeting of the Commission was conducted in New York, New York.  A video-

conference location was also maintained in Schenectady, New York. 

  

1. Call to Order 

 

Acting Executive Director Ronald Ochrym called the meeting to order at  

1:40 p.m. Establishment of a quorum was noted by Acting Secretary Kristen 

Buckley. In attendance in New York were Chairman Barry Sample and 

Commissioners John Crotty, Peter Moschetti, Gerald Skurnik and Todd 

Snyder.  

  

2. Consideration of the Minutes from September 25, 2017 

 

The Commission considered previously circulated draft minutes of the 

meeting conducted on September 25, 2017. The minutes were accepted as 

circulated. 

 

3. Report of the Acting Executive Director 

 

Acting Executive Director Ochrym provided a brief report on speaking at the 

New York Council on Problem Gambling conference in Albany and an update 

on Resorts World Catskill casino development. 

 

4. Rulemaking 

 

a. PROPOSED: Heads up Hold’em Casino Table Game [9 NYCRR § 

5324.43] 

 

The Commission considered a proposal to add Heads up Hold’em to the 

table game rules. 

 

 ON A MOTION BY: Commissioner Skurnik 

 APPROVED: 5-0 
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b. PROPOSAL: Casino Table Games [9 NYCRR Part 5300.1, 

5321.18, 5322.2, 5324.10, 5324.11, 5324.12, 5324.20 and 5324.21] 

 

The Commission considered a proposal to rule amendments to the 

casino table games which would improve operations on the gaming 

floor. 

 

 ON A MOTION BY: Commissioner Crotty 

 APPROVED: 5-0 

 

5. Adjudications 

 

 a. In the Matter of Essence Mickle. 

 

The Commission, having considered this matter at a meeting 

conducted pursuant to the judicial or quasi-judicial proceedings 

exemption of N.Y. Public Officers Law § 108.1, announced that it had 

agreed, on a 5-0 vote, to accept the Hearing Officer’s Report and 

Recommendation. 

 

6. New Business/Old Business 

 a. Old Business 

 

  No old business was offered for discussion. 

 

b. New Business 

 

 No new business was offered for discussion. 

 

7. Scheduling of Next Meeting 

 

No specific date for the next Commission meeting was set, although 

Commissioners requested Ms. Buckley to look for a date in December. 

 

8. Adjournment 

 

The meeting was adjourned at 1:52 p.m. 

 

 

# # # 
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To: Commissioners 
 

From:  Edmund C. Burns 
 

Date: January 2, 2018 

Re: Adoption of Revised Rulemaking for 48-Hour Restrictions 
(9 NYCRR §§ 4043.2(e) and 4120.2(e)) 

 
For Commission consideration is the adoption of a revised proposed rulemaking 

in regard to additional time restrictions on the use of non-steroidal anti-inflammatory drugs 
(“NSAIDs”) before horse races. NSAIDs act to reduce pain by inhibiting the inflammatory 
process, which can improve healing and recovery from injury but can also inhibit the 
effects of the natural healing process, including swelling and associated pain that would 
prevent a horse from sustaining further injury. The intent of this rulemaking is to prevent 
concurrent and otherwise excessive administrations of NSAIDs in race horses. This 
practice, commonly known as “stacking,” could be employed to enhance and disguise the 
presence of prohibited substances in horses from regulators’ testing methods. 

This rulemaking proposal was published initially in the November 9, 2016 State 
Register. At that time, the proposal was intended to disallow the use of more than one 
NSAID within one week of racing, as NSAIDs can be administered in combinations that 
increase the potency and duration of effect of the drugs. After consideration of public 
comments from the Racing Medication and Testing Consortium and the New York 
Thoroughbred Horsemen’s Association, the Commission revised the proposal to permit 
up to two NSAIDs within one week of racing, provided that one is not used within 96 hours 
of the race and the other is not used within the current 48-hour restricted period. This 
revision preserved the intent of the initial proposal while addressing a legitimate concern 
raised in comments received. 

The revised proposal also includes a rule amendment to delete meclofenamic acid 
(formerly marketed as Arquel) as an NSAID permitted to be administered within one week 
of racing. This substance is no longer marketed by any pharmaceutical company and it 
might be efficacious for more than 48 hours. There is no veterinary necessity for its use 
within one week of racing and there is no national threshold for this drug.  

The revised proposed rulemaking, including the text of the revised proposed rule, 
was published in the November 22, 2017 State Register, a copy of which is attached. The 
public comment period for the revised proposal expired on December 22, 2017. Two 
comments were received, one from The New York Racing Association, Inc. and one from 
a horse trainer and chair of the NYTHA aftercare committee. Both supported the revised 
proposal. 
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cc: Ronald Ochrym, Acting Executive Director 
 Scott Palmer, Equine Medical Director 



Voters meeting the criteria of 6219.1 shall be entered into the special
federal ballot transmittal system provided by the state board of elections.
Such special federal voters shall be identified therein apart from other
special federal voters as also entitled to receive a state and local ballot.
Such voters shall receive the special federal ballot in conformity with state
and federal law, and shall receive the state and local portion of the ballot
in conformity with state law through the aforesaid transmittal system.

6219.3 No New State Law Entitlement.
Nothing herein shall be construed to permit a voter who does not meet

the requirements for voter registration provided for in Article 5 of the
Election law to receive a ballot containing state or local offices.

Text of proposed rule and any required statements and analyses may be
obtained from: Brian L. Quail, Esq., New York State Board of Elections,
40 North Pearl Street, Suite 5, Albany, New York 12207-2729, (518) 474-
2063, email: brian.quail@elections.ny.gov
Data, views or arguments may be submitted to: Same as above.
Public comment will be received until: 45 days after publication of this
notice.
Regulatory Impact Statement

1. Statutory authority: New York State Election Law Sections 11-220;
3-102 [1], 3-102 [17] give the State Board of Elections the authority to
promulgate rules relating to the administration of the election process.

2. Legislative objectives: The principle purpose of this proposal is
implement Article 11 Title 2 of the Election Law in a manner that comports
with operative state and federal law, in particular providing to certain
special federal voters the state and local portion of the ballot when such
voters are duly entitled to same as a matter of state law.

3. Needs and benefits: This proposal is needed to conform state and
federal law and ensure proper processing of applications pursuant to Title
2 of Article 11 of the Election Law. The need and benefit of this regulation
is that it ensures voter receive the correct ballot(s).

4. Costs: The proposed amendment is cost neutral in that it does not
require any additional processing costs or other burdens.

5. Local government mandates: There are no additional responsibilities
imposed by this rule upon any county, city, town, village, school district,
fire district or other special district. The regulation provides for processing
certain applications using existing resources.

6. Paperwork: This proposal imposes no new reporting or regulatory fil-
ing requirements.

7. Duplication: This proposal does not impose any duplicative regula-
tory burden or reporting requirements.

8. Alternatives: There is no alternative to this regulation. The regulation
does not make policy choices; it conforms practices to relevant state and
federal law.

9. Federal standards: This rulemaking is related to ensuring 52 USC
§ 20302 is properly applied.

10. Compliance schedule: Compliance can be immediate upon publica-
tion of the Notice of Adoption in the State Register.

Regulatory Flexibility Analysis
Under SAPA 202-b(3)(a), when a rule does not impose an adverse eco-
nomic impact on small business or local government and the agency finds
it would not impose reporting, recordkeeping, or other compliance require-
ments on such entities, the agency may file a Statement in Lieu of. This
rule will not impact small business operations or local government
functions. This rule provides procedures for processing certain applica-
tions for special federal ballots. It imposes no additional compliance,
regulatory or reporting requirements on local governments or small
businesses.

Rural Area Flexibility Analysis
Under SAPA 202-bb(4)(a), when a rule does not impose an adverse eco-
nomic impact on rural areas and the agency finds it would not impose
reporting, recordkeeping, or other compliance requirements on public or
private entities in rural areas, the agency may file a Statement in Lieu of.
This rule has statewide application, providing procedure related to
processing certain applications for special federal ballots. The proposed
rule does not create any materially new reporting, recordkeeping or other
routine compliance requirements other than to define how the optional use
of the independent automated audit tool will be accomplished. Accord-
ingly, this rule has no adverse impact.

Job Impact Statement
Under SAPA 201-a(2)(a), when it is apparent from the nature and purpose
of the rule that it will not have a substantial adverse impact on jobs and
employment opportunities, the agency may file a Statement in Lieu of.
This rulemaking, as is apparent from its nature and purpose, will not have
an adverse impact on jobs or employment opportunities. The proposed
amendment provides for a change to processing certain applications for
special federal voters. This rulemaking imposes no regulatory burden on
any facet of job creation or employment.

New York State Gaming
Commission

REVISED RULE MAKING

NO HEARING(S) SCHEDULED

Anti-Stacking of NSAIDs, Add Diclofenac (HA) and Delete
Meclofenamic Acid From 48-Hour NSAIDs

I.D. No. SGC-45-16-00004-RP

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule:

Proposed Action: Amendment of sections 4043.2(e) and 4120.2(e) of
Title 9 NYCRR.
Statutory authority: Racing, Pari-Mutuel Wagering and Breeding Law,
sections 103(2), 104(1), (19), 301(1), (2) and 902(1)
Subject: Anti-stacking of NSAIDs, add diclofenac (HA) and delete
meclofenamic acid from 48-hour NSAIDs.
Purpose: To enable the Commission to preserve the integrity of pari-
mutuel racing while generating reasonable revenue for the support of
government.
Text of revised rule: Paragraph 14 of subdivision (e) of section 4043.2 of
9 NYCRR would be amended, as follows:

§ 4043.2. Restricted use of drugs, medication and other substances.
* * *
(e) The following substances are permitted to be administered by any

means until 48 hours before the scheduled post time of the race in which
the horse is to compete:

* * *
(14) no more than one of the following nonsteroidal anti-

inflammatory drugs ([NSAID’s] NSAIDs): diclofenac, flunixin (e.g.,
Banamine), ketoprofen (e.g., Orudis), [meclofenamic acid (e.g., Arquel),]
naproxen (e.g., Naprosyn, Equiproxen), and phenylbutazone (e.g.,
[Butazolidin] Butazolidin). One other such NSAID may be administered
within one week of the race in which the horse is to compete, provided that
such NSAID is administered at least 96 hours before such race;

Paragraphs 9, 14 and 21 of subdivision (e) of section 4120.2 of 9
NYCRR would be amended, as follows:

§ 4120.2. Restricted use of drugs, medication and other substances.
* * *
(e) The following substances are permitted to be administered by any

means until 48 hours before the scheduled post time of the race in which
the horse is to compete:

* * *
(9) hormones and, except for any formulation of methylprednisolone,

non-anabolic steroids, e.g., progesterone, estrogens, chorionic gonadatro-
pin, glucocorticoids, except in joint injections as restricted in subdivision
(i) of this section;

* * *
(14) no more than one of the following nonsteroidal anti-

inflammatory drugs ([NSAID’ s] NSAIDs): [Phenylbutazone (e.g.,
Butazolidin)] diclofenac, [Flunixin] flunixin (e.g., Banamine), ketoprofen
(e.g., Orudis), [meclofenamic acid (Arquel),] naproxen (e.g., Naprosyn,
Equiproxen), [Ketoprofen (e.g., Orudis)] and phenylbutazone (e.g.,
Butazolidin). One other such NSAID may be administered within one week
of the race in which the horse is to compete, provided that such NSAID is
administered at least 96 hours before such race;

* * *
[(21) notwithstanding paragraph (9) of this subdivision, the cortico-

steroid methylprednisolone (e.g., Depo Medrol) is not a substance that is
permitted to be administered by any means until 48 hours before the
scheduled post time of the race in which the horse is to compete.]

Revised rule compared with proposed rule: Substantial revisions were
made in sections 4043.2(e)(14) and 4120.2(e)(14).

Text of revised proposed rule and any required statements and analyses
may be obtained from Kristen M. Buckley, New York State Gaming Com-
mission, One Broadway Center, PO Box 7500, Schenectady, NY 12301,
(518) 388-3407, email: gamingrules@gaming.ny.gov

Data, views or arguments may be submitted to: Same as above.

Public comment will be received until: 30 days after publication of this
notice.

Revised Regulatory Impact Statement
1. Statutory authority: The New York State Gaming Commission

(“Commission”) is authorized to promulgate these rules pursuant to Rac-
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ing, Pari-Mutuel Wagering and Breeding Law (“Racing Law”) Sections
103(2), 104(1, 19), 301(1, 2) and 902(1). Under Section 103(2), the Com-
mission is responsible for supervising, regulating and administering all
horse racing and pari-mutuel wagering activities in the State. Subdivision
(1) of Section 104 confers upon the Commission general jurisdiction over
all such gaming activities within the State and over the corporations, as-
sociations and persons engaged in such activities. Subdivision (19) of Sec-
tion 104 authorizes the Commission to promulgate any rules and regula-
tions that it deems necessary to carry out its responsibilities. Under Section
301, which applies to only harness racing, the Commission is authorized
to supervise generally all harness race meetings and to adopt rules to
prevent the circumvention or evasion of its regulatory purposes and provi-
sions, and is directed to adopt rules to prevent horses from racing under
the influence of substances affecting their speed. Section 902(1) authorizes
the Commission to promulgate rules and regulations for an equine drug
testing program that assures the public’s confidence and continues the
high degree of integrity in pari-mutuel racing and to impose administra-
tive penalties for racing a drugged horse.

2. Legislative objectives: To enable the Commission to preserve the in-
tegrity of pari-mutuel racing while generating reasonable revenue for the
support of government.

3. Needs and benefits: This revised rulemaking is necessary to adjust
the Commission’s restricted time periods governing the administration of
non-steroidal anti-inflammatory drugs (“NSAID”) within one week of a
horse racing.

The revised proposal would allow the use of a second NSAID within
one week of racing, provided it was used at least 96 hours before racing, in
addition to the original proposal that would allow one NSAID to be used
until 48 hours before racing. Currently, six NSAIDs may be used until 48
hours before racing under subdivision (e)(14) to 9 NYCRR § 4043.2
(thoroughbred racing) and 4120.2 (standardbred racing). As originally
proposed, only one of these NSAIDs could be used as an exception to the
general one-week restriction against using equine drugs at 9 NYCRR
§§ 4043.2(h) and 4120.2(n). The revision will allow the use of a second
NSAID, because this may provide a veterinary benefit to a race horse,
within one week of racing.

Such revision will meet the original proposal’s objective of preventing
concurrent (“stacking”) or other excessive administrations of NSAIDs to
race horses. As revised, a person cannot combine NSAIDs in sub-clinical
doses in the 48 hours before a horse’s race to conceal the impermissible
administration of substances that could remain efficacious because of the
synergy of combined NSAID administrations. Further, the overuse of
multiple NSAIDs in the week before racing, aggressively to prepare a
horse for racing, will be restricted by limiting NSAIDs to only two.

A second revision deletes meclofenamic acid from the list of NSAIDs
that are permitted within one week of racing at 9 NYCRR §§ 4043.2(e)(14)
and 4120.2(e)(14). This substance is no longer marketed by a pharmaceuti-
cal company and compounded forms may be efficacious for more than 48
hours. There is no veterinary necessity for its use within one week of rac-
ing and there is no national threshold for this drug.

The proposal would continue to add diclofenac to the list of permissible
NSAIDs to use within one week of racing in standardbred horses by
conforming 9 NYCRR § 4120.2 (e)(14) to 9 NYCRR § 4043.2(e)(14),
which permits this for thoroughbred horses. This will be consistent with
national threshold adopted by the Commission for standardbred horses at
9 NYCRR § 4120.3(7).

4. Costs:
(a) Costs to regulated parties for the implementation of and continuing

compliance with the rule: There are no new or additional costs imposed by
this rule upon regulated persons. The rule merely revises an existing rule
in regard to allowable time of administration of various medications.

(b) Costs to the agency, the state and local governments for the
implementation and continuation of the rule: There are no costs imposed
upon the Commission, the State, or local government. The rule will be
implemented using the Commission’s existing regulatory and medication
testing program. There will be no costs to local governments because they
do not regulate pari-mutuel racing activities.

(c) The information, including the source(s) of such information and the
methodology upon which the cost analysis is based: The Commission has
determined that no costs will be imposed based upon the fact that the rule
does not create any new mandatory duty or obligation, utilizes an existing
regulatory framework and medication testing program, and merely modi-
fies a medication rule.

5. Local government mandates: None. The New York State Gaming
Commission is the only governmental entity authorized to regulate pari-
mutuel racing activities.

6. Paperwork: There will be no additional paperwork.
7. Duplication: None.
8. Alternatives. The Commission considered restricting only three

NSAIDs by adopting the model anti-stacking (“secondary”) thresholds

recommended by the Association of Racing Commissioners International,
Inc. (“ARCI”). This alternative was rejected because it is incomplete and
restricted time periods are easier and safer for trainers to follow.

9. Federal standards: None.
10. Compliance schedule: Regulated persons will be able to achieve

compliance with the rule upon publication of a Notice of Adoption in the
New York State Register.
Revised Regulatory Flexibility Analysis, Rural Area Flexibility Analysis
and Job Impact Statement
This rulemaking proposal does not necessitate a revision to the previously
published analyses and statement and does not have an adverse effect on
small businesses, local governments, jobs, or rural areas.

Assessment of Public Comment
The Commission received public comments from the New York

Thoroughbred Horsemen’s Association (NYTHA) and the Racing Medica-
tion and Testing Consortium (RMTC).

NYTHA urges the Commission to consider uniformity with other
jurisdictions and, while understanding the goal of simplifying the
complicated national model rule of the Association of Racing Commis-
sioners International, Inc. (ARCI), cautions against restricting horseper-
sons far more in New York than would the ARCI approach. Many states,
particularly mid-Atlantic racing jurisdictions, have adopted the ARCI ap-
proach which, in particular, allows more than one non-steroidal anti-
inflammatory drug (NSAID) to be used within one week of a race.
NYTHA recommended that the Commission not take action until further
discussions with RMTC and ARCI. The Commission has been in further
contact with leading veterinarians and members of RMTC and ARCI and
has revised its proposal to permit the use of a second NSAID within one
week of racing. The Commission notes that the proposal continues the
Commission’s approach of regulating equine drugs, including NSAIDs,
with restricted time periods that provide clear guidance and assures train-
ers and veterinarians that those who abide by the time restrictions will not
incur an equine drug positive. As when the Commission approved 48-hour
restricted time periods to regulate six NSAIDs that are permitted within
one week of racing, see December 31, 2014 State Register, p. 59, the Com-
mission’s general restriction on equine drugs, the revised proposal is the
best method that trainers may rely on when following accepted veterinary
practices (e.g., clinical doses) to ensure compliance with the ARCI anti-
stacking thresholds in other states. The Commission’s revised proposal
also accomplishes the twin objectives of proscribing the stacking of all
(the ARCI model rule regulates only three) NSAIDs and the overuse of
multiple NSAIDs during race week, which is medically unnecessary and a
health risk to race horses.

RMTC shares NYTHA’s concern that the Commission should allow
more than one NSAID within one week of a race and similarly urges
uniformity. As noted above, the Commission has revised the proposal to
permit the use of a second NSAID but believes that its proposed restricted
time periods are more complete than the ARCI model rule, easier to
comprehend and follow, and beneficial because trainers and veterinarians
can rely on the Commission’s approach to ensure that they will comply
with the ARCI model rule, which only applies laboratory thresholds.
RMTC also indicates that one research article disputes that stacking
NSAIDs may create a greater clinical effect. This is only one aspect of the
anti-stacking rule proposal, however, and RMTC does not advocate that
racing commissions should no longer attempt to regulate the stacking of
NSAIDs.

Department of Health

NOTICE OF ADOPTION

Physician and Pharmacies; Prescribing, Administering and
Dispensing for the Treatment of Narcotic Addiction

I.D. No. HLT-21-17-00001-A

Filing No. 980

Filing Date: 2017-11-07

Effective Date: 2017-11-22

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action:

Action taken: Amendment of section 80.84 of Title 10 NYCRR.

Statutory authority: Public Health Law, section 3308(2)

Subject: Physician and Pharmacies; Prescribing, Administering and
Dispensing for the Treatment of Narcotic Addiction.

NYS Register/November 22, 2017 Rule Making Activities

7



 

One Broadway Center, P.O. Box 7500, Schenectady, NY 12301-7500 

www.gaming.ny.gov  

 

To: Commissioners 

From: Edmund C. Burns 

Date: January 16, 2018 

Re: Proposed Rulemaking for Voiding Claims of Lame Thoroughbred Horses  
(9 NYCRR §§ 4038.5 and 4038.17) 

 
For Commission consideration is a proposal to allow a claimant to void a claim of 

a Thoroughbred horse that is discovered to have become lame or experienced epistaxis 
due to exercise induced pulmonary hemorrhage (“EIPH”) in a claiming race. 

Under the historical claiming rules, after the starting gate of a race is opened, the 
ownership of a claimed horse was transferred to the new owner, who bore the risk of 
injury during the race, although the owner who entered the horse received any purse won. 
The Commission has modified the traditional claiming rules in recent years to promote 
equine safety. In 2013, for example, the Commission amended the rules to permit a 
claimant to void a claim if the horse was vanned from the racetrack. This action followed 
the recommendation of Governor Andrew M. Cuomo’s New York Task Force on 
Racehorse Health and Safety in 2012.  

Under this new proposal, a claimed horse would go to the test barn. After an 
appropriate cooling out period, before which lameness is not always apparent, the state 
veterinarian, who supervises the test barn, would examine the horse for lameness, i.e., 
an alteration of the horse’s gait. Such an examination would include a visual appraisal of 
the horse at rest and in motion on soft and hard surfaces. The veterinarian would 
determine whether the horse had grade two, or higher, lameness. The guidelines of the 
American Association of Equine Practitioners (AAEP) define “grade two” as lameness 
that is consistently apparent under certain circumstances (e.g., circling, hard surface). By 
comparison, grade one lameness is not consistently apparent and grade three lameness 
is observable at a trot under all circumstances. This same standard of grade two 
lameness is used to put a horse on the Veterinarian’s List to prevent a horse from entering 
races. The state veterinarian would also examine the horse for epistaxis (bleeding from 
a nostril) caused by EIPH. 

If the state veterinarian determines that the horse has one or more of these 
conditions, he or she would inform the claimant or the representative (e.g., trainer) of the 
claimant who is present to take the horse. The claimant would then be permitted to elect 
to void the claim, rather than take the horse from the test barn. If the claimant voids the 
claim, then the owner who entered the horse in the race and whose representative took 
the horse to the test barn would continue to be responsible for the horse. The claimant 
could also decide not to void the claim and may take the horse. This decision would not 
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waive any other objections (e.g., for a post-race positive) that might later be identified as 
a possible objection to the claim. 

The proposal is intended to provide further protection for the welfare of racehorses 
by removing the incentive to enter a horse, prone to such conditions, in the hope the 
horse might be claimed. A claiming race provides an opportunity to unload a horse that 
is prone to EIPH or lameness upon participating in high-speed exercise, conditions that 
would not be apparent to the examining veterinarian during a standard pre-race 
examination. This proposal will make it less likely that a horse will be entered to race if 
the owner or trainer have concerns about the soundness of the horse to race. If the owner 
and trainer cannot shift the ownership of a horse prone to lameness or epistaxis, due to 
the rigors of racing, to a claimant, then the incentive to enter a such horse in a claiming 
race is reduced.  

The proposal also provides a medical benefit to claimed horses by introducing an 
appropriate lameness examination of all claimed horses before they are taken to a new 
barn. A horse with a significant injury might not show clinical signs of the injury 
immediately following the race due to the presence of elevated levels of endorphins, 
which are natural painkillers, in the horse’s system. It is not unusual for a horse to leave 
the racetrack without lameness, only to show clinical signs of lameness while cooling out. 
A claimed horse otherwise might be put into a stall before the lameness is noticed and 
not receive appropriate medical and other care. The proposal would provide additional 
protection for the horse by creating an additional opportunity for detection of significant 
lameness following a race while under the direct supervision of an independent regulatory 
veterinarian. 

The California Horse Racing Board has a similar rule, 4 CCR 1658. California, 
however, permits a claimant to accept the horse notwithstanding post-race epistaxis or 
lameness only by indicating on the claim form, before the race, that the claimant will take 
the horse regardless of such conditions. The proposal before the Commission allows the 
claimant to determine whether to void the claim; The claimant would be permitted to make 
this determination after the State Veterinarian reports his or her findings in the presence 
of the claimed horse to the claimant or a representative of the claimant. This option 
continues the advantages of the reform while permitting a claimant, who may wish to 
accept the horse in view of its quality and the specific condition of the horse, to accept 
the claimed horse. 

The proposal would further require the original owner to remain responsible for the 
claimed horse until the horse has been examined and released to the new owner. 

The proposal also makes some stylistic changes. 

A copy of the proposed text is attached. 
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cc: Ronald Ochrym, Acting Executive Director 
    Dr. Scott Palmer, Equine Medical Director 



 

Subdivision (a) of Section 4038.5 of 9 NYCRR would be amended as follows: 

§ 4038.5. Requirements for claim; determination by stewards.  

(a) All claims shall be in writing, sealed in an envelope and deposited in a locked box provided 
for this purpose by the racing secretary or the racing secretary’s designee, at least 10 minutes 
before post time. Claim slip forms must be completely filled out and must, in the judgment of the 
stewards, be sufficiently accurate to identify the claim, otherwise the claim will be void. No money 
shall accompany the claim. Each person desiring to make a claim, unless the person has such 
amount to the person’s credit with the association, must first deposit with the association the 
whole amount of the claim, in a manner approved by the racing secretary or designee for which 
a receipt will be given. All claims shall be passed upon by the stewards. If more than one person 
should enter a claim for the same horse, then the disposition of the horse shall be decided by 
lot by the stewards. Claimed horses shall be taken after the race to the test barn for a 
determination of soundness and for any test samples to be collected. The person determined [at 
the closing time for claiming] by the stewards to have the right of claim shall become the owner 
of the horse when the start is effected, whether the horse is sound or unsound or injured before 
or during the race or after the race, except that: 

(1) the claim is voidable at the discretion of the new owner pursuant to the conditions stated 
in section 4038.19 of this Part unless the age or sex of such horse has been misrepresented, 
and subject to the provisions of subdivision (b) of this section; and 

(2) a claim shall be void for any horse that dies during a race or is euthanized on the track 
following a race; [and] 

(3) a claim is voidable at the discretion of the new owner, for a period of one hour after the 
race is made official, for any horse that is vanned off the track after the race[.]; and 

(4) a claim is voidable at the discretion of the new owner, until the horse has left the test barn 
after having been released to the new owner, if in the opinion of the State veterinarian who 
supervises the test barn or other veterinarian who has been designated by the commission 
to examine claimed horses in the test barn following the race for a determination of 
soundness: 

(a) the horse is grade two lame or higher, meaning the lameness of the horse is 
consistently apparent under certain circumstances (e.g., weight carrying, circling, 
inclines, hard surface) even if such lameness is difficult to observe when the horse is at 
a walk or trotting in a straight line; or 

(b) the claimed horse has bled visibly from a nostril (epistaxis) which is attributable, because 

the bleeding is not caused wholly by a wound or superficial injury, to an episode of exercise 

induced pulmonary hemorrhage. 
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[In the event more than one person should enter a claim for the same horse, the disposition of 
the horse shall be decided by lot by the stewards. Any horse so claimed shall then be taken to 
the test barn for delivery to the claimant after any test sample is taken.] 

Section 4038.17 of 9 NYCRR would be amended as follows: 

§ 4038.17. Horses claimed—testing and post-race examination. 

(a) If the claimant of a horse has requested post-race testing, at the expense of the claimant, on 
the claim form, then the stewards shall designate such horse for post-race testing pursuant to 
subdivision (b) of section 4012.3 of this Article. The original trainer shall remain responsible for 
the claimed horse until any on-track post-race sample collection has been completed. 

(b) The original trainer shall remain responsible for a claimed horse that is required to be 
examined pursuant to paragraph (4) of subdivision (a) of section 4038.5 of this Part until the 
horse has undergone such examination and been released to the new owner. 




